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RECOVMENDED ORDER

The final hearing in this case was held on July 2, 2007, in
Ol ando, Florida, before Bram D.E. Canter, an Adm nistrative Law
Judge of the Division of Adm nistrative Hearings (DQAH).

APPEARANCES

For Petitioner: David J. Busch, Esquire
Department of Financial Services
Di vision of Legal Services
612 Larson Buil ding
200 East Gai nes Street
Tal | ahassee, Florida 32399-0333

For Respondent: Bradley Wayne Kline, pro se
7614 Brisbane Court
Ol ando, Florida 32835

STATEMENT OF THE | SSUES

The issues for determnation in this case are whether
Respondent violated the | aw as charged by Petitioner inits
Adm ni strative Conplaint, and, if so, what discipline is

appropri ate.



PRELI M NARY STATEMENT

On February 6, 2007, Petitioner filed a four-count
Adm ni strative Conpl ai nt agai nst Respondent, who holds a |icense
as a Florida |ife and health insurance agent. The
Adm ni strative Conpl aint charged Respondent w th nunerous
violations of the Florida Insurance Code and Petitioner's
rules arising fromalleged m srepresentations by Respondent in
his sale of viatical settlenent contracts and for his sale of
unregi stered securities. In the Adm nistrative Conplaint,
Petitioner stated its intent to discipline Respondent, but did
not indicate the specific discipline that it was seeking.

Respondent requested a hearing to contest the charges of
the Adm nistrative Conplaint, and the matter was referred to
DOAH on March 14, 2007, to conduct a formal adjudicatory
heari ng.

At the final hearing, Petitioner presented the testinony of
Charl es Sinons, Floy Leuenberger, and Oscar Berge. Petitioner's
Exhibits 1 through 22, 27 through 46, and 49 were adnmitted into
evi dence and included transcripts of the depositions of Allan
Lenoi s and Joseph Long. Respondent testified on his own behal f
and of fered no exhibits. The 2003 and 2006 versions of Section
517. 021 and Sections 626.991 through 626. 99295, Florida

Statutes, were officially recogni zed.



The two-volune Transcript of the final hearing was prepared
and filed with DOAH. Petitioner filed a Proposed Reconmended
Order that was considered in the preparation of this Recomended
Order. Respondent made no post-hearing submttal

FI NDI NGS OF FACT

1. Petitioner is the state agency with the statutory
authority and duty to license and regul ate i nsurance agents in
Fl ori da.

2. Respondent holds license D033674 as a |life and health
i nsurance agent.

3. At the time of the events which are the subject of this
case, Respondent also held a license to sell securities.

4. At the tinme of the events which are the subject of this
case, Respondent was enployed by First Liberty Goup and sold
life insurance, annuities, and viatical settlenment purchase
agreenents ("viaticals").

5. Awviatical is a witten agreenent which provides for an
investor's purchase of an interest in the proceeds of a life
i nsurance policy of an anonynous insured person, the "viator."
The agreenent provides for the anount of noney that the investor
will receive upon the death of the viator.

6. One general principle underlying a viatical is that it
provides a neans for a termnally ill person who needs noney to

sell or assign the proceeds of a life insurance policy that



woul d be paid upon his or her death. Another general principle
is that the viator, due to the termnal illness, has been

di agnosed to have a short |ife expectancy. Although the
identity of the viator is not revealed to the investor, the
investor is provided information about the viator's gender, age,
illness, and |ife expectancy.

Facts Common to All Counts

7. A conpany that "viaticates" life insurance policies and
arranges for diagnoses of |ife expectancies by nedical doctors
is called a "viatical settlenent provider."” For all the
viaticals sold by Respondent, the viatical settlenent provider
was Mut ual Benefits Corporation.

8. Miutual Benefits Corporation was charged with and
ultimately determ ned to have commtted fraud with respect to
its practices as a viatical settlenment provider. The nature of
the fraud was not nade a part of the record in this case.

Mut ual Benefits Corporation was placed in a receivership to
manage the remai ning assets, liabilities, and contracts of the
conpany.

9. Respondent's enployer, First Liberty Goup, advertised
that it offered a certificate of deposit (CD) at a very
conpetitive annual interest rate. Potential custonmers who cane
into inquire about or to purchase a CD were al so i nformed about

annuities and viaticals. Petitioner referred to this as a "bait



and switch" technique. However, although the CD interest rate
m ght have been the bait, there was no switch. Custoners who
wanted CDs were able to and did purchase CDs from First Liberty
G oup through Respondent at the advertised interest rate. Sone
custoners al so purchased annuities and viatical s.

10. In the advertising materials provided to the investors
by Respondent and in the Viatical Settlenent Purchase Agreenents
signed by the investors, the ampbunt the investors would receive
upon the death of the insured is described as "fixed." For
exanple, the return on an investnent in a viaticated insurance
policy for a viator with a three-year |ife expectancy was
represented to be 42 percent. The 42 percent return was fixed
in the sense that on an investnment of $20,000, for exanple, the
i nvestor would receive 42 percent of $20,000, or $8,400, when
the viator died. |If the viator died six nonths after the
purchase of the viatical, the investor would receive $8,400. |If
the viator died three years later, the investor would receive
$8,400. |If the viator died ten years later, the investor would
recei ve $8, 400.

11. The viatical sales literature that Respondent gave to
custoners disclosed that the |ife expectancy of the viator, as
determ ned by a doctor, was not guaranteed. Therefore, the
amount of the return on the viatical investnent was not fixed in

the sense of an annual interest rate. |In the exanples given



above, the annualized rate of return to the investor if the
insured died six nonths |ater woul d be 84 percent (42 divided by
.5 years). The annualized rate of return if the viator died
three years later would be 14 percent (42 divided by 3 years).
The annualized rate of return if the viator died ten years |ater
woul d be 4.2 percent (42 divided by 10 years).

12. Petitioner charged Respondent with not explaining to
the investors that "the real rate of return on the investnent
was tied to the viator's date of death." However, Petitioner
failed to prove this charge. Respondent did not tell the
investors that the 42 percent return, for exanple, was an annual
rate of return. The viatical sales materials provided to
custonmers by Respondent did not describe the return on the
i nvestnent as an annual rate of return.

13. The effect that the date of the viator's death would
have on the rate of return on the viatical is obvious. The
sooner the viator died, the better the return; the |later the
viator died, the worse the return. The investors did not need
speci al i zed knowl edge to understand this sinple concept. No
investor in this case said they did not understand that their
return would be affected by when the viator died. None of the
investors said they thought the "fixed rate" figure, such as
42 percent for a three-year viatical, was a guaranteed annual

return. Each investor signed a Viatical Settlenent Purchase



Agreenent that included a statenment that the returns "are fixed
and not annualized returns." (Enphasis in the original).

14. Another factor affecting the actual return on a
viatical investnent is the possibility provided for under the
terns of the viatical contract that the investor m ght have to
pay a portion of the premuns on the |ife insurance policy in
the event the viator lived I onger than his or her life
expectancy. Any paynment of an insurance prem um by the investor
woul d cause a reduction in the return on the viatical
investnment. In the exanple given above, if the investor was
required to pay $2,000 in premuns, his return on the $20, 000
woul d no | onger be $8, 400, but only $6,400. The annuali zed
return on the investnent woul d be correspondingly reduced.

15. In a worse case scenario, the possibility exists that
the requirenent to nake prem um paynents could conpletely
elimnate any potential return to the investor and even
j eopardi ze the principal.

16. The viatical advertising materials that Respondent
provided to custonmers did not describe the possibility or inpact
of having to nmake prem um paynents as di scussed above. The
advertising materials generally downpl ayed the risks associ ated
wth a viatical. For exanple, one sales docunent described the

viatical as appropriate for a conservative investor and



suggested that viaticals are investnents that provide "peace of
m nd. "

17. It was reasonable for Respondent and the sal es
materials to describe the insurance conpanies that issued the
i nsurance policies as reliable and secure. However, it was not
reasonabl e, nor accurate, to describe the viaticals as
conservative investnments because of the possibility that the
i nsured person would |ive many years beyond his or her life
expectancy and the possibility that the investor would have to
make prem um paynents.

18. Viaticals have the potential to provide a nuch better
i nvestnent return than other types of investnents. However, in
conformance with the general rule that the higher the potenti al
return on an investnment, the greater the risk, the relatively
hi gh potential return on a viatical cones with a relatively high
risk.?

19. Respondent disclosed to the investors that there was a
possibility they m ght have to nake future prem um paynents, and
it was described in paragraphs 20 and 21 of the Viatical
Settl enment Purchase Agreenents signed by the investors under the
headi ng "Paynment of Future Premuns."” The agreenent states that
t he paynent of insurance prem uns beyond the |ife expectancy of

the viator is at the discretion of Miutual Benefits Corporation.



20. Respondent told the investors that Miutual Benefits
Corporation had a reserve or escrow fund that was managed in a
way that created a premum "pool" so that the early death of a
vi ator provided a surplus of noney that could be used to pay
prem uns on the insurance policies of viators who |ived beyond
their |ife expectancies. Respondent also told the investors
that 85 percent of the viators died early, which created a | arge
surplus in the escrow fund to pay future premuns. The viatica
contracts, however, only stated that unused prem uns "my" be
retained in the reserve fund by Miutual Benefits Corporation.

21. At sone point after the investors involved in this
case purchased viaticals from Respondent, Mitual Benefits
Cor poration was the subject of enforcenent action for fraud and
pl aced in receivership. There was evidently no | onger a surplus
or reserve fund to pay prem unms on insurance policies associated
with viators who |lived beyond their |ife expectancy, and that
burden fell on the investors.

22. Al the investors involved in this case told
Respondent they were conservative investors with a | ow tol erance
for risk. There is a commonality in their perceptions of
viaticals derived fromtheir discussions with Respondent, that
viaticals were safe and conservative investnents. However,
viaticals are relatively risky investnments due to their

illiquidity and the fundanmental conditions affecting the return



and the security of the principal that are beyond the control of
t he investor. Respondent knew or shoul d have known, through the
exerci se of reasonable diligence on behalf of the custoners who
purchased viaticals, that viaticals are relatively high-risk

i nvest nents.

23. Respondent m srepresented the risk character of
viaticals in his discussions with the investors involved in this
case. He had a notive to downplay the true risk character of
the viaticals, because he received a comm ssion for every sale
of a viatical. |If Respondent had informed the investors of the
true risk character of viaticals, the investors m ght not have
pur chased the viaticals.

24. The definition of "security"” in Section 517.021,
Florida Statutes, was anmended in 2006 to specifically identify
"viatical settlenent investnent” as a type of security.
Respondent does not dispute that a viatical is a security.

25. There is no dispute that the viaticals sold by
Respondent, which are the subject of this case, were not
regi stered securities when Respondent sold themin 2003.

Count | - Sinobns

26. Charles Sinons was 81 years old in 2003. He has eight
years of education. He used to work as a truck driver in a

guarry associated with a cenent plant, but is nowretired. He
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owmns real estate and has an annual inconme over $100, 000 and a
net worth of $600,000 to $700, 000.

27. M. Sinons saw the CD advertised by First Liberty
Goup and cane in with his wife to invest $100, 000 he had
acquired fromthe recent sale of real estate. They net with
Respondent in July 2003.

28. M. and Ms. Sinons invested $50,000 in two or nore
CDs and an annuity. They al so purchased two viaticals for
$50, 000.

29. M. and Ms. Sinons purchased two three-year
vi atical s, neaning that nedical doctors who had purportedly
exam ned the nedical records of the i nsured persons expected
themto die of their termnal illnesses within three years.
The Sinons invested $25,000 in each of the viaticals.

30. Although four years have passed since the Sinons
purchased the three-year viaticals, neither of the insured
persons has died. M. Sinons has had to make a prem um paynent
of approxi mately $2,000 on one of the underlying policies.?

Count Il — Lenois

31. Allan Lenois was 70 years old in 2003. He is a high
school graduate, studied accounting and taxation, and worked for
a | unber conpany where he supervised 300 enpl oyees. His wfe,

Marion, was an accountant. They are now retired.
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32. I n August 2003, M. and Ms. Lenois went to see
Respondent after seeing the CD advertisenent in the newspaper.
While in Respondent's office, they noticed a poster
advertisenment on the office wall about viaticals and asked
Respondent about them

33. M. Lenois' deposition testinony that Respondent
called the viaticals "guaranteed" is not persuasive, given
Respondent's testinony at the final hearing that he used these
ki nds of words to describe the industry rating of the insurance
conpani es involved and the federal-insured reserve fund account,
not the viatical itself. However, as previously found,
Respondent mi srepresented the viaticals to be relatively
conservative investnents to all the investors.

34. M. and Ms. Lenois invested $20,000 in an annuity.

In a deposition of M. Lenois, he stated that he thought he had
purchased a CD from Respondent, not an annuity, and was
surprised that he had to pay a surrender penalty. Petitioner
makes this sanme allegation in its Proposed Recomended O der,
but M. Lenois' testinony is not persuasive because he signed a
di scl osure docunent that states "I understand that | have
purchased an annuity . . . and not a Bank Certificate of
Deposit," and the word "annuity" is witten on the personal
check used to purchase the annuity. Furthernore, the allegation

was not included in the Adm nistrative Conpl aint.
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35. M. and Ms. Lenois purchased one three-year viatical
for $10, 000.

36. Although four years have passed since they purchased
the viatical, the viator is still alive.

37. M. and Ms. Lenois have not yet had to make a prem um
paynent associated with their viatical.

Count 11 — Luenberger

38. Floy Leuenberger is a retired school teacher. She has
a master's degree in counseling and education. Her husband is a
retired bank enpl oyee. The Leuenbergers have a net worth just
over $500, 000.

39. The Leuenbergers saw the CD advertised by First
Li berty Group and cane in to invest $75,000. They nmet with
Respondent in Cctober 2003. They saw a poster on the wall of
Respondent's office about viaticals and asked Respondent about
t hem

40. The Leuenbergers invested $50,000 in CDs and purchased
two viaticals for $12,500 each.

41. One of the viaticals purchased by the Leuenbergers
"paid out" because the viator died, and they received the return
Respondent quoted to them The other viatical they purchased
from Respondent has not yet paid out.

42. The Leuenbergers have had to nmake a prem um paynent of

approximately $1,500 on the remaining viatical.
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Count |1l — Berge

43. Oscar Berge is retired fromthe United States Air
Force and from a subsequent job as a mai ntenance supervisor for
a health care facility. M. Berge obtained a college degree in
avionics instrunment technology while in the Air Force.

44. M. Berge saw the CD advertised by First Liberty
G oup. He and his wife nmet wth Respondent in |ate 2002 and, in
January 2003, invested in two annuities and five viaticals.

45. M. and Ms. Berge purchased two three-year viaticals
for $30,000 each and three five-year viaticals for $30, 000 each;
a total investnment of $150, 000.

46. Although four years have passed since the Berges
purchased the three-year viaticals, the two viators have not
died. The Berges have had to nake two prem um paynents totaling
approxi mately $5, 000.

CONCLUSI ONS OF LAW

47. DOAH has jurisdiction over the subject matter pursuant
to Section 120.569 and Subsection 120.57(1), Florida Statutes
(2006) . ¥

48. Petitioner nust prove the factual allegations inits
Adm ni strative Conplaint by clear and convinci ng evidence.

Departnent of Banking and Fi nance v. Osborne Stern and Conpany,

Inc., 670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987).
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The "cl ear and convi nci ng" evi dence standard has been

[C] | ear and convi nci ng evi dence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses
testify nmust be distinctly renenbered; the
testi nony nust be precise and explicit and
the w tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
convi ction, w thout hesitancy, as to the
truth of the allegations sought to be

v. \al ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

49.
descri bed as foll ows:
est abl i shed.
Sl onowi t z
50.

In each count of its Adm nistrative Conpl aint,

Petitioner charged Respondent with violating Subsections

626. 611(5), (7), (9), (16), and 626.621(9), Florida Statutes.

These statutes provide as foll ows:

§ 626.611

The departnment shall deny an application
for, suspend, revoke, or refuse to renew or
continue the license or appointnent of any
agent . . . if it finds that . . . any
one or nore of the applicable grounds exist:

* * *

(5 WIIful msrepresentation of any

i nsurance policy or annuity contract or
willful deception with regard to any such
policy or contract, done either in person or
by any form of dissem nation of information
or adverti sing.

15



51.

(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the busi ness of
i nsur ance.

(9) Fraudul ent or dishonest practices in
t he conduct of business under the |icense or
appoi nt nent .

(16) Sale of an unregistered security that
was required to be registered, pursuant to
chapter 517.

§ 626.621

The departnment may, in its discretion, deny
an application for, suspend, revoke, or
refuse to renew or continue the |license or
appoi ntnent of any . . . agent . . . if it
finds that . . . any one or nore of the
foll owi ng applicabl e grounds exi st under

ci rcunst ances for which denial, suspension,
revocation, or refusal is not nmandatory
under s. 626.611:

(9) If alife agent, violation of the code
of ethics.

Petitioner proved by clear and convincing evidence

t hat Respondent, by his own statenments and through the

advertising materials he provided to the investors, willfully

m srepresented the risk character of the viaticals. By doing

so, Respondent violated each of the statutes set forth above.
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52. Respondent objects to being charged with selling
unregi stered securities, because viaticals were not specifically
defined as securities until 2006. Petitioner clains that,
al though viaticals were not specifically defined as securities
in Section 517.021, Florida Statutes, in 2003, the prior
definition, which included "investnent contracts,” was
sufficient to include viaticals. Petitioner further asserts
that viaticals have all the elenents of a security as
establ i shed by the case | aw

53. Petitioner is correct that a viatical nmet the
definition of a security under the law that existed in 2003.
However, the Adm nistrative Law Judge does not agree with
Petitioner's argunent that this interpretation of the |aw was
clear and settled in 2003. The regulation of viaticals under
t he i nsurance code was a cause of confusion.

Appropriate Penalty

54. Under Florida Adm nistrative Code Rule 69B-231. 080,
the penalty for each violation of Subsections 626.611(5)
and (7), Florida Statutes, is a six-nonth suspension; the
penalty for each violation of Subsection 626.611(9), Florida
Statutes, is a nine-nonth suspension; and the penalty for each
vi ol ati on of Subsection 626.611(16), Florida Statutes, is a

12-nont h suspensi on.
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55. Florida Adnministrative Code Rule 69B-231. 090 provides
that the penalty for each violation of Subsection 626.621(9),
Florida Statutes, is a three-nonth suspension.

56. However, under Florida Adm nistrative Code Rule
69B- 231.040(1)(a), the "penalty per count"™ cannot exceed the
hi ghest penalty for any viol ation under the count, which in this
case is the 12-nonth suspension for sale of an unregistered
security. Therefore, based on the four counts of the
Adm ni strative Conplaint, the "total penalty” would be four
years.

57. Florida Adm nistrative Code Rule 69B-231. 160 sets
forth the aggravating and mtigating factors to be considered in
i nposi ng an appropriate final penalty. Anmong these, w |l ful ness
and personal financial gain are applicable aggravating factors
Wi th respect to the m srepresentati ons made by Respondent
regarding the risk character of the viaticals. The
Adm ni strative Law Judge disagrees with Petitioner's contention
that the age of the victins is an aggravating factor. None of
the investors involved in this case was lacking in intelligence,
common sense, or any nental capacity that nade them nore |ikely
torely on the m srepresentati ons nade by Respondent. The
record al so does not show that the anount invested by these
i ndi vidual s was a | arge percentage of their net worth or

ot herwi se had significance based on their ages.
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58. A mtigating factor is the unsettled state of the | aw
in 2003 regarding the |legal status of viaticals as securities.
However, even if the penalty for the sale of unlicensed
securities were elimnated altogether and the penalty per count
were reduced to a nine-nonth suspension, the total penalty would
be suspension for 36 nonths. Subsection 626.641(1), Florida
Statutes, does not permt Petitioner to suspend a |license for
nore than two years. Therefore, the required penalty in this
case is revocation of Respondent's |icense.

RECOMVENDATI ON

Based on the Findings of Fact and Concl usi ons of Law set
forth above, it is

RECOMVENDED t hat a final order be entered which finds that
Respondent Bradl ey Kline violated Subsections 626.611(5), (7),
(9), and (16) and 626.621(9), Florida Statutes, and revokes his

| icense as an insurance agent.
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DONE AND ENTERED this 9th day of OCctober, 2007, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Tal | ahassee, Leon County, Flori da.

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 9th day of Cctober, 2007.

ENDNOTES

" Petitioner describes viaticals as a "crap shoot" or "rip-off
schene, " but those are not legal in Florida, and viaticals are
| egal investnents.

2/ petitioner claims that M. Sinpns also had to pay a $190

i nsurance premumon the other viaticated policy. However, this
anount, which was al so paid by sone of the other viators,
appears to be a managenent fee charged by Viatical Services,

Inc. See M. Berge's testinony at page 223 of the Transcript of
the final hearing and M. Lenois' testinony at page 56 of his
deposition transcript.

3 Unless otherwise indicated, all future references to the
Florida Statutes are to the 2006 codification.
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COPI ES FURNI SHED

David J. Busch, Esquire

Depart ment of Financial Services
Di vision of Legal Services

612 Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Bradl ey Wayne Kl i ne
7614 Bri sbane Court
Ol ando, Florida 32835

Honor abl e Al ex Sink

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Dani el Summer, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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